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Preface:  
Please review the attached document titled, The Legal Side of Interviewing.  This 
information should be used as a guide for employees who participate in the interview 
process.  As a general rule, please remember that “the job is the subject under 
discussion, not personal information about the applicant that could lead you to 
discriminate without meaning to, that could lead others to discriminate, or that could 
even seem to a later observer to have been laying the groundwork for discrimination.”    
 
It is highly recommended that only the person in charge of the interview communicate 
with applicants regarding employment status.  If other members of the interview 
committee receive inquiries from applicants regarding the interview process, they 
should direct those inquiries to the person in charge of the interview.  Members of the 
interview committee should keep all aspects of the interview process confidential. 
 
Finally, employees are not protected by Mesa Public Schools when they do not follow 
legal procedures or Governing Board policy.  Specifically, if an employee provides 
confidential information to an applicant “on his/her own,” that employee can be held 
liable for the contents of that communication, not Mesa Public Schools. 
 
Participating in the interview process can be a very rewarding and beneficial service to 
your work site.  Please be knowledgeable, professional, and legal when committing to 
the interview process. 
 
THE LEGAL SIDE OF INTERVIEWING 
 
Introduction: 
The aim of an employment interview, obviously, is to obtain the best-qualified person for 
a vacant position.  A good rule of thumb to remember is that a good interview can leave 
an applicant with positive feelings even if it results in no job offer; a poor interview, on 
the other had, may trigger a lawsuit. 
 
Here are some tips on how to conduct a successful interview with a job applicant while 
staying on the safe side of legal and regulatory restrictions.  They are based, in large 
part, on information contained in a pamphlet issued by the Equal Employment 
Opportunity Commission’s Office of Public Affairs. 
 
What You Should Not Ask. 
There are some absolute proscriptions, but not many.  Most of the things that can get 
you into trouble during employment interviews are things that, though perfectly legal to 
discuss, will weigh against you if other factors point to discrimination.  But some areas 
of questioning are just plainly illegal: 
• Race, color, religion, sex, or national origin.  Under Title VII of the Civil Rights Act of 

1964, as amended, pre-employment inquiries concerning race, color, religion, sex, 
or national origin are not considered violations of the law in and of themselves.  
However, inquiries that either directly or indirectly disclose such information, unless 
otherwise explained, may constitute evidence of discrimination prohibited by Title 
VII. 

 
Some state fair employment practice laws expressly prohibit inquiries on 
employment applications concerning the applicant’s race, color, religion, sex, or 
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national origin.  In some states it may also be considered illegal to seek related data 
(e.g., former name, past residence, names of relative, place of birth, education, 
organizational activities, photograph, and color of eyes and hair) that could indirectly 
reveal similar information. 
 
Denial of equal employment opportunity to individuals because of marriage to or 
association with persons of a specific national, ethnic or racial origin, or because of 
attendance at schools or churches, or membership in organizations identified with 
particular racial ethnic groups, may be considered a violation of Title VII.  Charges 
presented to EEOC alleging such discrimination will be examined with particular 
concern to determine if, indeed, the alleged discrimination was based on national 
origin.  These determinations will be made according to general Title VII principles, 
such as disparate treatment and adverse impact.  
 
An employer may justifiably and legitimately seek and obtain information needed for 
implementation of affirmative action programs, court-ordered or other government 
reporting or record keeping requirements, and for studies to identify and resolve 
possible problems in the recruitment and testing of members of minority groups 
and/or women to ensure equal employment opportunities for all persons. 
 
However, the employer must be able to demonstrate that such data were collected 
for legitimate business purposes.  Such information should be kept separate from 
the regular permanent employee records to ensure that it is not used to discriminate 
in making personnel decisions. 
 
⇒ Height and weight.  EEOC and the courts have ruled minimum height and weight 

requirements to be illegal if they screen out a disproportionate number of 
minority-group individuals (e.g., Spanish-surnamed or Asian Americans) or 
women, and the employer cannot show that these standards are essential to the 
safe performance of the job in question. 

 
⇒ Marital status, number of children, and provision for child care.  Questions about 

marital status, pregnancy, future childbearing plans, and number and age of 
children are frequently used to discriminate against women and may be a 
violation of Title VII if used to deny or limit employment opportunities for female 
applicants.  Employers are cautioned against use of such non-job-related 
questions.  Information needed for tax, insurance, or Social Security purposes 
may be obtained after employment.  (See subsequent section on “Data required 
for legitimate business purposes.”) 

 
It is a violation of Title VII for employers to require pre-employment information 
about child-care arrangements from female applicants only.  The U.S. Supreme 
Court has ruled that an employer may not have different hiring policies for men 
and women with preschool children. 

 
• English language skill.  When use of an English language proficiency test has an 

adverse effect upon a particular minority group and English language skill is not a 
requirement of the work to be performed, there is a violation of Title VII. 
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• Educational requirements.  The U.S. Supreme Court has found an employer’s’ 
requirement of a high school education discriminatory where statistics showed such 
a requirement operated to disqualify blacks at a substantially higher rate than whites 
and there was no evidence that the requirement was significantly related to 
successful job performance.  This standard applies to all groups protected under 
Title VII and is relevant to all questions relating to educational attainment, where no 
direct job-related requirement or business necessity can be proven. 

 
• Friends or relatives working for the employer.  Information about friends or relatives 

working for an employer is not relevant to an applicant’s competence.  Requesting 
such information may be unlawful if it indicates a preference for friends and relatives 
of present employees and the composition of the present work force is such that this 
preference would reduce or eliminate opportunities for women or minority group 
members.  However, a “nepotism” policy that prohibits or limits employment 
opportunities of a spouse or other relative also may be illegal if it has an adverse 
impact on job opportunities for either women or men as a group. 

 
• Arrest records.  Because members of some minority groups are arrested 

substantially more often than whites in proportion to their numbers in the population, 
making personnel decisions on the basis of arrest records involving no subsequent 
convictions has a disproportionate effect on the employment opportunities of 
members of this group.  The courts and the Commission accordingly have held that 
without proof of business necessity, an employer’s use of arrest records to disqualify 
job applicants is unlawful discrimination.  EEOC has ruled that even if an employer 
does not consider arrest information, the mere request for such information tends to 
discourage minority applicants and is therefore illegal. 

 
• Conviction records.  Federal courts have held that a conviction for a felony or a 

misdemeanor may not by itself lawfully constitute an absolute bar to employment, 
but that an employer may give fair consideration to the relationship between a 
conviction and the applicant’s fitness for a particular job.  These decisions indicate 
that conviction records should be cause for rejection only if their number, nature, and 
recentness would cause the applicant to be unsuitable for the position.  If such 
inquiries are made, they should be accompanied by a statement that a conviction 
record will not necessarily be a bar to employment, and that factors such as age and 
time of the offense, seriousness and nature of the violation, and rehabilitation will be 
taken into account. 

 
• Discharge from military service.  Employers should not, as a matter of policy, reject 

applicants with less than honorable discharges from military service.  According to a 
Department of Defense study, minority service members receive a higher proportion 
of general and undesirable discharges than non-minority members of similar 
aptitude and education.  Thus, an employer’s requirement that to be eligible for 
employment ex-members of the armed services must have been honorably 
discharged has a disparate effect upon minorities and may be a violation of Title VII. 
 
One federal district court has held that an employer may inquire into an applicant’s 
military service record if information regarding discharge status is used not in making 
a hiring decision but in deciding whether further investigations should be made into 
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the applicant’s background and qualifications.  If further inquiry reveals 
nondiscriminatory grounds for denying employment, the employer may then refuse 
to hire the applicant. 
 
Since a request for this information may discourage minority workers from applying 
and therefore be grounds for a discrimination charge, employers should avoid such 
questions unless “business necessity” can be shown.  As in the case of conviction 
records discussed above, questions regarding military service should be 
accompanied by a statement that a dishonorable or general discharge is not an 
absolute bar to employment and that other factors will affect a final decision to hire 
or not to hire. 
 

• Age.  The Age Discrimination in Employment Act of 1967, as amended, prohibits 
discrimination on the basis of age with respect to individuals 40 years of age or 
older. 

 
• A request that an applicant state his age may tend to deter older applicants or may 

otherwise indicate discrimination based on age.  Consequently, employment 
application forms that request such information will be closely scrutinized to assure 
that the request is for a permissible purpose and not for purposes proscribed by the 
Age Discrimination in Employment Act.  Permissible purposes are limited to when 
the age requirement or limit is a bona fide job qualification (e.g., actors required for 
youthful roles) or is based on reasonable factors other than age. 

 
• Citizenship.  The 1986 Immigration Reform and Control Act prohibits discrimination 

based on national origin or on citizenship.  Employers are required to ask all new 
employees for documents that prove their identity and their right to work in the 
United States.  To establish both, new employees may show: 

 
⇒ a U.S. Passport, 
⇒ a certificate of U.S. citizenship, 
⇒ a certificate of naturalization, 
⇒ a resident alien card with a photograph, or 
⇒ an unexpired foreign passport with an unexpired endorsement of the Attorney 

General authorizing employment in the U.S. 
 
New employees who can’t provide one of these documents must prove their identity 
and work authorization separately – for instance, by showing a driver’s license and 
a Social Security card. 

 
All employees who provide the proper documentation must have an equal opportunity 
for jobs for which they are qualified – whether or not they are U.S. citizens.  It is illegal 
to discriminate against people who look or sound “foreign.”  Further, the law protects 
both citizens and non-citizens against discrimination on the basis of race, color, religion, 
or sex. 

 
• Economic status.  Rejection of applicants because of poor credit ratings has a 

disparate impact on minority groups and hence has been found unlawful by the 
EEOC, unless business necessity can be shown. 
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Inquiries as to an applicant’s financial status, such as bankruptcy, car ownership, 
rental or ownership of a house, length of residence at an address, or past 
garnishments of wages, if utilized to make employment decisions, may likewise 
violate Title VII. 
 

• Availability for work on weekends or holidays.  Employers and unions have an 
obligation to accommodate the religious beliefs of employees and/or applicants, 
unless to do so would cause undue hardship.  EEOC has determined that the use of 
pre-employment inquiries that determine an applicant’s availability has an 
exclusionary effect on the employment opportunities of persons following certain 
religious practices.  Questions relating to availability for work on Friday evenings, 
Saturdays, or holidays should not be asked unless the employer or applicants who 
would need an accommodation for their religious practices, that the questions are 
otherwise justified, and that there are no alternative procedures which would have a 
lesser exclusionary effect. 

 
What You Can Ask. 
 
There are many questions you are free to ask any applicant for any job.  You will note 
that all of them will elicit more information that applies to the job than any of the 
questions that could lead to discrimination charges: 
 
• Do you understand what this job entails? (A discussion of the job can lead to 

interesting observations about the applicant’s abilities, experience, enthusiasm, etc.) 
 
• Why do you think you are suited for this particular job? 
 
• Have you ever had any hobbies that would help you do this job? 
 
• Have any extracurricular activities given you experience that would help on this job? 
 
• Have you done any jobs like this before? 
 
• What can you tell me about yourself that makes you think you would be good at this 

job? 
 
• From what I have told you about it, do you think you would like working at this 

company?  Can you give me any particular reasons? 
 
• How do you feel about our hours of business? (But be careful not to get into religious 

holidays or Sabbath hours that might conflict with the applicant’s religion.) 
 
• Do you have any other information about yourself or about your interests that you 

think would help me make a decision about filling this job? 
 
These are all “safe” areas.  You will note that they are closely job related.  That, of 
course, is the key to success in interviewing without discrimination.  The job should be 
the subject under discussion, not personal information about the applicant that could 
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lead you to discriminate without meaning to, that could lead others to discriminate, or 
that could even seem to a later observer to have been laying the groundwork for 
discrimination.  Use this interviewing technique with all applicants – not just minorities, 
women, and those over 40.  The practice will perfect your performance, and you won’t 
make any inadvertent blunders from building bad habits. 
 
 
The Right Words From the Right Person. 
 
No matter who is actually in charge of hiring or promotions, discriminatory remarks 
made by anyone anywhere along the line can come back to haunt a company if an 
applicant is turned down or suddenly decides not to take the job or promotion after all.  
For that reason, anyone who might have any contact with applicants for jobs or 
promotions should receive at least a little training in how to interview without 
discriminating.  The wrong words can be just as potent – and as damaging to your 
company’s anti-discrimination policy – coming from a person who really isn’t in authority 
as they can be coming from a person who is. 1 
                                                           
1 Prentice-Hall Personnel management: Communications.  P-H Inc. (Englewood Cliffs, NJ 1983.) 


